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Any person aggrieved by this Order- 1n—Appeal may file an appeal or revision
application, as the one may be against such order to the approp1 1ate authonty in the
following way.

IR TG T LA STaa:-

Revision application to Government of Ind1a ‘
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A revision application lies to the Under S__ecretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by ﬁrst proviso to sub section (1) of SCCUOI‘I—
35 ibid :

@F) I AT & g & A ¥ S THT grNee @ ¥ Rl qUe I 47 o ey § ar R
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In case of any loss of goods where th ?.fs's ocou‘t\? transit from a factory to a
Warehouse or to another factory or from oy HSES another durlng the course
¥ \hether in a factory or in a

warehouse.
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In case of rebate of duty of excise on gobds exported to any country or territory
outside India of on excisable material used in the manufacture of the goods Wthh are
exported to any country or territory outside India. :
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appomted under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within -3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment.of prescribed fee.as
prescribed under Section 35-EE.of CEA, 1944, under Major Head of Account.
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The revision application shall be accompamed by a fee of Rs 200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 1nvolved
is more than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ey Searew Qe rfarfeam, 1944 4 e 35-41/35-3 & sfavia-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, G1rdha.r Nagar Ahmedabad
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate.in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectiyely in the form of

crossed bank draft in favour of Asstt. Registar of a branch 'ﬁﬂan‘yt mﬁsxate public
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sector bank of the place where the bench of any nominate publict:sector bank .ol the
place where the bench of the Tribunal is situated. ’
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In case of the order covers a number of order-in-Original, fee for each 0.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as thé case may be and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended -
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Attention in invited to the rules covering these and other related matter contended:in
the Customs, Excise & Service Tax Appellate Tr1bunal (Procedure) Rules 1982.
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10 #30E 9T 81 (Section 35 F of the Central Excise Act, 1944, Séction 83 & Sectiont86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of .the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for ﬁhng appeal before CESTAT. (Sect1on 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994). L
Under Central Excise and Service Tax, “Duty demanded’; shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiii amount payable under Rule 6 of the Cenvat Cred1t Rules.

(6) (i) Wﬂﬁ&f%ﬁrﬁrmﬁaqﬁaﬂw%wamWawwmmﬁwﬁa@ﬂm%qw
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In view of above, an appeal aga.inst this brder shall lielbefare the Tribunal: 'on
payment of 10% of the duty demanded }L e«d.u, or duty and penalty are in d1spute
or penalty, where penalty alone is in diSpl /

%




~ F.No. GAPPL/COM/STP/2246/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Posh Urban the Restaurant, 15_t Floor,
Dev Business Hub, Near Engineer College, New C. G Road, Chandkheda, Ahmedabad-
382424 (hereinafter referred to as "the appellant”) against Order-in-Original No:
CGST/WTO07/HG/750/2022-23 dated 29.12.2022 (hereinafter referred to as “the
impugned order”) passed by the Assistant Conﬁmissioner, Central GST, Division VI,
Ahmedabad North (hereinafter referred to as “the adjudicating authority”). The appellant
were holding Service Tax Registration No. AAMFP3037ESD001 for providing Mandap
Keeper and Restaurant Services. - : .

2. Facts of the case in brief are that on scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the Financial Year 2014-15, difference of Rs. 2,76,282/-
was noticed in the value of service provided in the ITR vis-3-vis the gross value of service
shown in Service Tax return filed by the appellant for ‘ghé FY 2014-15. Letters were, -
therefore, issued to the appellant to explain the reasons for non-payment of tax on such
differential income and to provide certified documentary evidences for said period. The
appellant neither provided any documents nor submitted any reply jus’cifying the non-
payment of service tax on such receipts. The detail of the income is as under;

Table-A
2 V Value as | Gross Value | Difference Service fax | Service Tax
perITR of services rate liability
. as per STR
2014-15 57,27,615/- 54,51,333/- 2,76,282/- 12.36% | 34,148/

2.1 A Show Cause Notice No. CGST/Div-VIl/A'bad North/TPD/364/POSH/20-21 dated
24.09.2020 was issued proposing Service Tax demand amounting to Rs.34,148/- for the
period F.Y 2014-15 under provisions of Section 73 of the Finance Act, 1994; recovery of
interest under Section 75 of the Finance Act, 1994; and imposition of penalties under
Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also
proposed recovery of un-quantified amount of Service Tax for the period F.Y 2015-16 to
F.Y 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, wherein the demand of Service
‘Tax amounting to Rs. 34,148/- was confirmed along with interest; penalfy of Rs. 34,148/-
was imposed on the appellant under Section 78; penalty of Rs. 500/- each was imposed
under Section 77(1)(c) and Section 77.(2)_ Qf‘the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the following grounds: -

o The sale of service amount mentioned in Income Tax Return for the F.Y 2014-15
was Rs. 57,27,615/- and inclusive of Service Tax amount of Rs. 2,09,280/- paid
during the F.Y 2015-16. Excluding the service tax amount the resultant figure will
be Rs. 55,18,335/-. The taxable value shown in Service Tax Returns for the F.Y
2014-15 was Rs. 54,51,333/-. The actual net difference between ITR sale of
services and STR taxable value was only Rs. 67,002/- %g].”@,@t}ﬁf\ 2,76,282/- as

Uiy
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shown and determined in the impugned order. The net service tax payable by
them is Rs. 3,313/~ after taking benefit of abatement of 60% as per the provisioné
of service tax. They submitted ITR, STR, Balance Sheet, Profit & Loss Account and
detailed monthly breakup -of sales for the F.Y 2014-15 along with appeal
memorandum to substantiate their above claim.

o They have not received any notice for personal hearing and hence, the impugned
order passed by the adjudicating authority was in violation of natural justice.

4, Personal hearing in the case was held on 12.10.2023. Shri Deeb Shah, Advocate,
appeared on behalf of the appellant for personal hearing. He reiterated submissions
made in appeal memorandum. He submitted that the income as per ITR was inclusive of
service tax. If the tax amount is deducted, the differential value between the ITR & STR
would be only Rs. 6,70,02/-. This income was realized in the month of June 2014. He
submitted that the SCN has been issued on 24.09.2020, which is beyond the five year
extended period for the F.Y. 2014-15. In view of this he requested to set-aside the
impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum, during personal hearing and the
documents available on record. The issue to be decided in the present appeal is whether
the impugned order passed by the adjudicating authority, confirming the demand of
service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the
period F.Y 2014-15. |

&. The main contention of the appellant is that the sale of services amounting to Rs.
57,27,615/- mentioned in Income Tax Return filed for the F.Y 2014-15 was inclusive of

-Service Tax amounting to Rs. 2,09,280/- paid during the F.Y 2015-16. Taking into account

the said tax amount, the actual net difference between ITR sale of services amount and
STR taxable value was only Rs. 67,002/- and not Rs. 2,76,282/- as shown and determined
in the impugned order. Therefore, the net service tax payable shall be Rs. 3,313/- after
taking benefit of abatement of 60% as per the provisions of service tax.

7. I have gone through the ITR, ST-3 Returns submitted by the appellant, however,
they failed to submit the balance sheet. They also submitted a reconciliation statement.
In the reconciliation statement they have shown the P& L sale of Rs.57,27,615/- and in
the ITR the sale of service was shown as Rs. 57,27,615/-. They claim that this amount is
inclusive of taxes. So, after deducting the Service Tax amounting to Rs. 2,09,280/- paid
during the F.Y 2015-16, the net tax liability shall be only Rs. 67,002/- and not Rs.
2,76,282/-. However, in support of their claim they have not submitted any documentary
evidences. Since the entire demand has been raised on the differential amount of
taxable income shown in the ST-3 and the income shown in the ITR, their above
argu.ment does not appear to be justifiable. Further, the tax paid during F.Y. 2015-16

~cannot be considered for the tax liability arising for the F.Y. 2014-15. Since they could
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7.1 Further in respect of the abatement, the appellant have not put forth any
argument as to under which notification they are claiming exemption. Nor did they
submit any documentary evidence in support of their above claim.

8. Another contention raised by the-appellant is that the-disputed income was
realized in the month of June 2014 whereas the SCN has been issued on 24.09.2020,
hence the demand is time barred. I find that the demand has been raised for the E.Y.
2014-15. The ST-3 return for the period (April to Séptember) was filed on 21.10.2014 so
considering this date the SCN for said period should have been issued on of before 20t
October, 2019 and the ST-3 return for (October, 2014 to March, 2015) was filed on
14.04.2015, so the notice for said period was to be issued by 13" April, 2020, whereas
the notice was issued on 24.09.2020. Thus, I find that the demand for said period is time
barred. '

&.1  Similarly, the ST-3 Return covering period (October, 2014 to March, 2015) was
filed on 14.04.2015 and the SCN was issued on 24.09.2020. However, in terms of Other
Laws (Relaxation of Certain Provisioné) Ordinance, 2020 (No.2 of 2020) dated 31.03.2020,
and the CBIC Notifigation G.S.R. No. 418(E), dated 27-6-2020, the Central Government
had extended the time limit in the taxation and other laws. In terms of said Ordinance,
where the time limit specified in an Act falls during the period from 20th March, 2020 to
29th September, 2020, the same shall stand extended to 31st March, 2021. So
considering this extension, I find that the SCN issued on 24.09.2020 is well within time as
was issued before the expiry of extended period granted. Hence, the demand (October,
2014 to March, 2015) is well within limitation.

2.2 In view of the above, I find that the liable to pay service tax shall arise only on the
differential income received during October, 2014 to March, 2015. As per the |
reconciliation statement provided by the appellant, they have shown income of
'Rs.27,68,257/- in P&L account and Rs. 26,74,795/- in their ST-3 return. Accordingly, the
differential income in comparison to the ST-3 return data shall be Rs. 93,462/-. Thus, the
tax liability shall be Rs.11,552/- instead of Rs.34,148/-."

8. Accordingly, I uphold. the service tax demand of Rs.11,552/— only for the period

October, 2014 to March, 2015. When the demand sustains there is no escape from
interest, the same is therefore recoverable with applicable rate of interest.

17, 1 find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. 1 find that the appellant
was rendering a taxable service but they suppressed the value of taxable service and
hence such non-payment of service tax undoubtedly brings out the willful mis-statement
ard fraud with intent to evade payment of service tax. They also failed to submit the
documents to prove that the non-payment of tax was related to non-taxable services.
Thus they contravene the provisions of Section 67, 68 & 70 of the F.A. 1994. If any of the
circumstances referred to in Section 73(1) are established, the person liable to pay duty
would also be liable to pay a penalty equal to the tax so determined. In light of Hon'ble
Supreme Court in case of Union of India v/s Dharamendra Textile Processors reported in

[2008 (231) EL.T. 3 (S.C)]. I therefore uphold the penalty equal to the tax upheld in

para-9 supra.
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11.  Asregards the imposition of penalty under Section 77 (1) is concerned; I find that
the same is also imposable. The appellant were rendering the taxable service, however,
they failed to properly access the tax liability and also failed to submit the
information/documents as called for, all such. acts make them liable to a penalty. I
uphold the penalty to Rs.500/- imposed under Section 77(1) of the Finance Act, 1994.
Further, I find that penalty under Section 77(2) read with Section 70 of Finance Act, 1994
being civil in nature the same is liable to be imposed when the appellant has failed to
furnish the correct information in ST-3 return. I uphold the penalty of Rs.500/- under
Section 77(2).

12. In view of the above discussion, I uphold the impugned order confirming the
service tax demand of Rs.11,552/- alongwith interest and penalties.

13.  erdiorehdl ETRT &St ol TS AT T FITeIRT SURIERT aiieh & fohaT STTaT gl
The appeal filed by the appellant stands disposed off in above terms.
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To,

M/s. Posh Urban the Restaurant, - Appellant
1% Floor, Dev Business Hub,

Near Engineer College, New CG Road,

Chandkheda, Ahmedabad - 382424

The Assistant Commissioner, = Respondent
CGST, Division-VII,
Ahmedabad North

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner (HQ System), CGST, Ahmedabad North (for

oading the OIA)
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